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PETITION. 


To  the  Honorable  the  Senate  and  House  of  Representatives  of.  the  Commonwealth 

of  Pennsylvania : 

The  petition  of  A.  &  G.  Ralston  &  Co.,  merchants  of  the  city  of  Philadelphia, 
respectfully  represents  : 

That  they  are  the  holders  of  fifty  bonds  of  the  Tioga  Navigation  company,  each  for 
the  sum  of  d0225  sterling,  •  making  in  all  the  sum  of  ^11,250  for  themselves ;  and  one 
hundred  bonds  of  £225  each,  making  £22,500,  as  attorneys  for  others. 

That  by  an  Act  of  Assembly,  passed  the  14th  day  of  April,  1835,  entitled  “A  sup¬ 
plement  to  the  Act,  entitled  ‘  An  Act  authorizing  the  Governor  to  incorporate  the  Tioga 
Navigation  company,”’  it  was  declared  “that  the  faith  of  the  State  is  hereby  pledged  for 
the  payment  of  interest,  for  the  term  of  twenty  years,  at  the  rate  of  five  per  cent,  per 
annum,  on  the  sum  of  one  hundred  and  fifty  thousand  dollars,  to  any  person  or  persons, 
or  body  corporate,  who  may  become  subscribers  to  the  capital  stock  of  the  Tioga  Navi¬ 
gation  company,  or  who  may  loan  to  them  the  above  named  sum,  or  any  portion 
thereof,  to  be  expended  in  the  completion  of  a  railroad  from  the  coal  beds  at  Blossburg, 
to  Lawrenceville,  at  or  near  the  New  York  State  line,  agreeably  to  the  charter  of  said 
company  :  Provided :  That  the  income  and  receipts  arising  from  the  use  of  said  road, 
shall  be  insufficient  to  pay  said  interest.” 

That  relying  upon  the  faith  of  the  State,  thus  explicitly  and  solemnly  pledged,  your 
petitioners,  and  the  other  bond  holders,  advanced  the  necessary  funds  to  the  said  com¬ 
pany,  which  have  been  expended  in  the  construction  of  the  railroad,  as  provided  in,  the 
said  act. 

That  the  interest  upon  the  bonds  of  the  company,  so  guaranteed  by  the  Common¬ 
wealth,  remains  unpaid  since  the  first  day  of  July,  1841  ;  and  it  fully  appears  by 
the  accounts  rendered  to  the  Legislature,  that  the  receipts  of  the  said  company,  after 
deducting  thereout  the  necessary  expenditures  in  the  repair  and  management  of  the  said 
road,  have  been  insufficient  during  that  interval  to  pay  the  interest.  A  doubt  having 
been  suggested,  however,  as  to  whether  the  expenses  attending  the  repair  and  manage¬ 
ment  of  the  said  road,  are  to  be  defrayed  out  of  its  receipts  before  the  payment  of  the 
said  interest,  when  the  receipts  are  inadequate  to  both  objects,  or  whether  the  gross 
receipts  are  first  to  be  applied  to  the  payment  of  the  interest. 

The  Executive,  in  consequence,  has  not  drawn  his  warrant  in  favor  of  the  company, 
according  to  the  provisions  of  the  said  act.  In  order  to  have  the  question  of  the  right 
of  your  petitioners  decided  by  competent  authority,  a  statement  of  the  facts  was  agreed 
to  by  the  Secretary  of  the  Commonwealth  and  your  petitioners,  in  order  to  procure  the 
opinion  of  the  Supreme  Court  on  the  question,  at  the  session  of  that  court  in  Harris¬ 
burg,  in  the  spring  of  1843  ;  but  that  court  refused  to  take  jurisdiction  of  the  matter. 
Your  petitioners  have  procured  written  opinions  of  counsel,  learned  in  the  law,  upon 
the  points  in  controversy,  in  regard  to  the  proper  construction  of  the  act,  copies  of 
which  are  hereto  annexed. 

Your  petitioners  have  therefore  not  been  able  to  obtain  even  a  certificate  or  acknow¬ 
ledgement  of  indebtedness  by  the  Commonwealth ;  and  are  wholly  without  remedy, 
unless  the  Legislature  see  proper  to  interfere  in  their  behalf. 

Your  petitioners  pray,  therefore,  that  your  honorable  bodies  may  take  such  action  on 
this  subject  as  may  comport  with  justice  to  them,  and  with  the  preservation  of  the  good 
faith  of  the  Commonwealth. 

And  your  petitioners  will  ever  pray. 

A.  &;  G.  RALSTON  <fe  Co. 

Philadelphia^  January  16,  1844. 
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COPY  OF  OPINION  OF  MESSRS.  MEREDITH  AND  SIIARSWOOD. 


Charles  M’Clure,  Esq., 

Secretary  of  the  Commonwealth: 

Dear  Sir  : — AVe  liavc  been  requested  by  Messrs.  A.  G.  Ralston  Co.,  to  address 
you  on  tbe  subject  of  tiie  unpaid  interest,  t^uaranteed  by  tlie  Common  wealth  on  the 
lionds  of  tbe  'rio^a  Navitralion  company,  in  order  that  our  views  upon  the  question, 
whether  tbe  liability  of  the  Commonwealtli  has  arisen,  accordin^r  to  the  proper  con¬ 
struction  of  the  Act  of  Assembly,  may  be  laid  before  the  Governor,  for  his  considera¬ 
tion. 

By  the  Act  of  Assembly  of  April  14tb,  1835,  entitled  “A  supplement  to  tbe  Act, 
entitled  ‘An  Act  authorizing  the  Governor  to  incorporate  the  Tioga  Navigation  com¬ 
pany,’  ”  it  is  declared,  “that  tlie  faith  of  the  State  is  hereby  pledged  for  the  payment 
of  iiTterest  for  tbe  term  of  twenty  years,  at  the  rate  of  five  per  cent,  per  annum,  on  tlie 
sum  of  one  hundred  and  fifty  thousand  dollars,  to  any  person  or  persons,  or  body  cor¬ 
porate,  who  may  become  subscribers  to  the  capital  stock  of  the  Tioga  Navigation 
company,  or  who  may  loan  to  them  the  above  named  sum,  or  any  portion  thereof,  to 
be  expended  in  the  completion  of  a  railroad  from  the  coal  beds  at  Blossburg,  to  Law- 
renceville,  at  or  near  the  New  York  State  line,  agreeably  to  tbe  charter  of  said  com¬ 
pany  :  Provide  f  That  the  income  and  receipts  arising  from  the  use  of  the  said  road, 
shall  be  insufficient  to  pay  said  interest.” 

It  is  an  undisputed  fact,  as  we  understand,  that  it  fully  appears  from  the  returns  of 
the  company,  made  to  the  Legislature,  under  the  second  section,  that  the  nett  income 
and  receipts  of  the  company,  arising  from  the  use  of  the  road,  are  insufficient  to  pay 
the  interest ;  and  a  doubt  has  presented  itself  to  the  mind  of  the  Governor,  whether,  as 
the  words  “  income  and  receipts,”  are  used  in  the  act,  it  is  not  to  be  construed  to  mean 
gross  income  and  receipts,  and  not  income  and  receipts,  deducting  the  expenditures. 

It  is  the  governing  rule  in  the  construction  of  a  statute,  as  well  as  of  a  private  writing, 
that  the  intention,  where  that  can  be  gathered  from  its  whole  scope  and  design,  as  well 
as  its  particular  phraseology,  is  to  be  the  guide.  If  there  were  any  rule  of  more  strict 
construction  applicable  to  statutes  than  tp  deeds  or  contracts,  (which  there  is  not,  except 
in  regard  to  penal  statutes,)  it  could  not  be  applied,  with  propriety,  to  this  particular 
Act  of  Assembly ;  which  is,  to  all  intents  and  purposes,  a  contract. 

It  is  an  offer,  on  hehalf  of  the  State,  to  guaranty  the  payment  of  interest  in  certain 
cases,  to  any  person  or  persons,  who  should  advance  or  loan  their  money  to  this  com¬ 
pany.  In  this  contract,  the  Commonwealth  is  the  speaking  party — the  party  setting 
forth  in  her  own  language,  the  terms  upon  which  she  undertakes  to  become  liable. 
The  words  are  her  own  words,  not  the  words  of  the  parties  who  made  the  loans.  It 
is  respectfully  submitted,  therefore,  that  if  there  is  any  doubt,  that  doubt  should  operate, 
not  in  favor  of,  but  against  the  Commonwealth,  on  the  familiar  maxim  of  law  and 
reason,  verba  accipiuntur  foriissime  contra  prof erentem.  “A  statutory  grant,”  says 
Chief  Justice  Gibson,  in  Gordon  vs.  Preston.,  1  Watts’  Rep.  386,  “  is  to  be  beneficially 
construed,  in  furtherance  of  the  object If,  therefore,  gross  income  was  meant,  it 
would  have  been  easy  to  have  said  so ;  and  after  parties  have  advanced  their  money  on 
the  faith  of  a  real  bona  fide  substantial  guaranty,  it  would  not  be  right  nor  lawful  for 
the  State  to  claim  the  benefit  of  a  strict  construction  in  her  favor,  of  particular  words 
of  an  ambiguous  character,  especially  where  that  construction  would  destroy  the  whole 
force  and  operation  of  the  act  for  the  purpose  for  which  it  was  intended. 

What,  then,  was  the  intention  of  this  Act  of  Assembly?  AVilJiout  doubt,  to  enable 
the  company,  on  the  faith  of  the  guaranty  of  the  Commonwealth,  to  borrow  money  for 
the  completion  of  this  railroad.  4’he  enterprize  was  looked  upon  as  of  public  import- 
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ance,  as  well  to  the  particular  district  through  which  it  was  to  nin,  as  to  tlie  State  at 
large.  It  was  considered  as  a  lateral  brancii  of  our  own  iinproveinents,  and  calculated 
to  throw  business  upon  them.  In  this  view,  a  provision  was  introduced  for  a  future 
purchase  of  the  work  by  the  State.  It  was  meant,  therefore,  that  the  work  should  not 
only  be  completed,  but  maintained  and  kept  in  repair,  so  as  to  become  of  permanent 
utility.  The  Legislature  said  to  the  persons  with  whom  they  must  be  considered  as 
dealing  :  “For  the  final  reimbursement  of  your  principal,  you  must  look  to  the  com¬ 
pany  and  to  this  work  as  your  security.  Our  estimate  of  its  value  may  be  judged  by 
the  care  we  have  taken  to  reserve  a  right  to  purchase  it  ourselves,  at  the  expiration  of 
twenty  years,  at  its  first  cost,  which  will,  of  course,  pay  you.  But  during  its  infancy, 
it  may  have  many  difficulties  to  struggle  with.  Before  the  resources  of  that  district  of 
country  are  fully  developed  by  increased  population  and  settlements,  much  time  will 
elapse ;  and  until  then,  it  is  necessarily  a  work  rather  of  prospective  than  immediate 
productiveness.  During  this  period,  say  twenty  years,  we  undertake  that  you  shall  be 
paid  five  per  cent,  interest  on  the  amounts  you  may  advance.” 

Now,  it  is  very  clear,  that  in  the  event  of  the  nett  receipts,  after  payment  of  ordinary 
repairs  .and  expenses,  not  being  sufficient  to  pay  the  interest,  on  the  construction  con¬ 
tended  for,  the  company  would  be  bound  to  apply  the  gross  receipts  to  the  bondholders, 
and  let  the  road  go  to  destruction,  and  become  entirely  unproductive.  It  cannot  be 
doubted  that  the  grand  object  of  the  act  would  be  thus  frustrated,  and  the  Common¬ 
wealth,  moreover,  after  a  year  or  two,  be  obliged,  annually,  to  pay  the  whole  interest, 
for  the  whole  twenty  years ;  at  the  same  time,  on  the  occasion  of  every  payment,  going 
through  the  form  of  taking,  for  the  money  paid,  certificates  of  stock,  in  a  company, 
which  must  of  necessity,  be  utterly  worthless,  on  the  construction  contended  for.  In 
no  other  event  could  the  Commonwealth  be  made  liable,  as  it  is  evident  the  company 
can  touch  none  of  their  receipts,  for  the  purpose  of  ordinary  repairs,  until  their  receipts 
exceed  the  amount  of  the  interest;  and  where  they  are  only  equal  to,  or  fall  short  of  it, 
no  money  at  all  can  be  so  applied.  A  construction  leading  to  results  so  unreasonable, 
can  not  be  the  true  one.  Every  intendment  ought  to  be  made  against  that  which  would 
imply  almost  any  thing,  but  honesty  and  fair  dealing,  on  the  part  of  the  Legislature. 
They  intended  to  offer  an  inducement  to  the  loan.  Such  an  offer  could  be  no  induce¬ 
ment  to  any  man  of  judgment  and  calculation.  They  intended  a  guaranty ;  the  act 
gives  none  at  all,  if  this  construction  be  adopted. 

In  the  ordinary  language  of  mankind,  “income  and  receipts,”  mean  “  nett  income 
and  receipts.”  When  w& speak  of  the  amount  of  the  income  of  a  man,  we  intend  by 
that  term,  the  nett  produce  of  his  property  or  business.  A  gift  or  devise  to  one  man, 
of  a  farm,  in  trust  to  pay  another  the  income  and  receipts  of  it,  would,  in  the  common, 
as  well  as  the  legal  understanding,  only  be  the  nett  income,  after  payment  of  the  taxes, 
repairs,  and  other  necessary  and  reasonable  expenditures. 

By  the  second  section  of  the  act,  it  is  provided  that  “the  said  company  is  hereby 
required  to  furnish  the  Legislature,  annually ^  o\\  or  before  the  first  day  of  January,  a 
statement,  under  the  oath  or  affirmation  of  their  President  or  Treasurer,  settino-  forth  the 
receipts  and  expenditures  of  the  company,  in  the  construction  of  the  said  road ;  and 
showing  the  deficiency,  if  any  there  be,  of  said  receipts,  to  meet  the  interest  on  the 
sum  so  as  aforesaid  loaned  or  subscribed. 

It  may  be  said  that  the  language  here  used,  expenditures  in  the  construction  of  the 
said  road^  shows  that  the  Legislature  had  no  reference  to  ordinary  expenditures  for 
repairs.  We  submit,  that  it  appears  from  the  whole  act,  taken  together,  that  by  this 
phrase,  was  meant  the  receipts  and  expenditures  of  the  company,  arising  from,  or 
caused  by,  the  construction  of  this  road.  It  must  be  recollected  that  this  road  was  but 
a  part  of  the  works  of  this  company.  The  Legislature  wished  to  have,  annually,  a 
statement  of  the  receipts  and  operations  of  this  road,  distinct  and  apart  from  the  other 
operations  of  the  company.  Of  Avhat  use  would  be  an  animal  statement  of  expendi¬ 
tures  in  the  construction  of  the  road,  that  is,  in  the  actual  making  of  it  ?  Indeed,  it 
was  impossible  to  render  such  a  statement;  for  by  the  third  section,  the  whole  act,  and 
of  course  with  it  the  second  section,  is  not  to  be  construed  as  taking  effect,  until  one 
ye^x  after  the  said  road  shall  have  been  completed,  and  in  full  operation.  After  the 
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completion  of  the  road,  there  conld  not  he  any  annual  statement  of  expenditures  in  its 
construction — for  there  necessarily  would  be  none  such  to  state.  It  can  have  no  other 
meaning  than  we  have  assigned  it ;  and  taking  it  on  that  sense,  it  shows  that  the  Legis¬ 
lature  calls  for  an  annual  statement  of  the  receipts  and  expenditures,  after  the  road  is 
completed  and  in  full  operation,  in  order  that  it  may  appear,  by  comparing  the  two  sides 
of  the  account,  whether  the  nett  receipts  are  suflicient  to  meet  the  interest  upon  the 
loan,  or  to  use  the  very  words  of  the  act,  to  show  “the  deficiency,  if  any  there  be,  of 
said  receipts  to  meet  tlic  interest  on  the  sum,  so  as  aforesaid  loaned  or  subscribed.”  If 
they  did  not  intend  this,  they  would  have  contented  themselves  with  calling  for  a  simple 
statement  of  the  amount  of  freight  and  tolls,  and  nothing  more. 

These  are,  in  brief,  our  views  upon  this  important  (piestion,  which  we  beg  you  to 
submit,  on  behalf  of  our  clients,  to  the  consideration  of  his  Excellency,  the  Governor. 

And  remain. 

Very  respectfully. 

Your  obedient  servants, 

(Signed,)  W.  M.  MEREDITH, 

GEO.  SHARSWOOD, 
Counsel  of  A.  4’  G,  llahton  Go. 

Philadelphia,  July  1,  1843. 


COPY  OF  OPINION  OF  HORACE  BINNEY. 


I  have  read  and  considered  the  opinion  of  Mr.  Meredith  and  Mr.  Sharswood,  upon 
the  interpretation  of  the  Act  of  Assembly  of  14th  April,  1835,  entitled  “A  supplement 
to  the  Act,  entitled  ‘An  Act  authorizing  the  Governor  to  incorporate  the  Tioga  Navi¬ 
gation  company,’”  and  I  entirely  concur  with  them.  Such  an  interpretation  of  the 
act,  as  makes  the  guarantee  of  the  State  a  pledge  for  the  payment  of  interest  to  the 
lenders  of  the  one  hundred  and  fifty  thousand  dollars,  only  in  case  the  gross  receipts 
and  income  of  the  railroad  shall  not  equal  the  interest  in  amount,  makes  the  pledge  at 
the  same  time  illusory.  Under  this  interpretation,  the  act  appears  to  promise  some¬ 
thing,  but  in  reality  it  promises  nothing.  It  is  not  going  too  far  to  say,  that  this  cannot 
possibly  be  the  true  interpretation  of  the  act.  It  is  irreconcilable  with  the  integrity  of 
the  Legislature,  and  with  any  assignable  purpose,  except  that  of  making  a  false  impres¬ 
sion  on  the  lenders.  I  may  add  a  remark  or  two  to  the  opinion  referred  to. 

The  pledge,  in  the  enacting  clause  of  the  first  section,  is  as  clear  and  explicit  as 
possible.  The  faith  of  the  State  is  thereby  pledged  for  the  payment  of  interest,  for 
the  term  of  twenty  years,  at  the  rate  of  five  per  cent,  per  annum,  on  the  sum  of  one 
hundred  and  fifty  thousand  dollars,  to  those  who  may  subscribe  that  sum  to  the  capi¬ 
tal  stock  of  the  company,  or  lend  it  or  any  part  of  it,  to  be  expended  in  the  completion 
of  the  designated  railroad. 

The  only  qualification  of  this  pledge,  is  in  the  first  proviso  of  the  same  section,  in 
these  terms  :  Provided,  That  the  income  and  receipts  arising  from  the  use  of  said 
road,  shall  be  insufficient  to  pay  said  interest.”  If  the  income  and  receipts  arising  from 
the  use  of  the  road,  are  insufficient  to  pay  the  interest,  the  pledge  of  the  public  faith 
is  absolute  for  the  payment  of  the  deficiency. 

The  expression  in  the  proviso  is  worthy  of  notice.  The  words  “  insufficient  to  pay 
said  interest f''  necessarily  imply,  that  what  the  act  has  reference  to,  are  such  income 
and  receipts  as  are  a  proper  fund  for  payment  of  interest.  Until  the  expenditures  upon 
capital,  which  are  necessary  to  produce  income  and  receipts,  are  paid,  there  is  no  fund 
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for  the  payment  of  interest.  So  mucli  of  tlie  income  and  receipts  as  are  necessarily 
consumed  in  producing  the  rest,  is  sunk  in  the  production,  and  is  not  a  fund  for  paying 
interest  or  any  thing  else.  It  is  gone,  as  the  seed  goes  to  produce  tlie  harvest.  Hence, 
a  trust  to  keep  down  interest  by  the  income  of  an  estate,  is  a  tnist  to  pay  tlie  necessary 
expenses  of  the  estate,  and  to  apply  the  nett  income  to  the  interest;  and  when  we 
speak,  whether  popularly  or  accurately,  of  the  sufficiency  of  the  income  and  receipts  of 
a  railroad,  to  pay  interest  on  a  loan  to  the  railroad  company,  we  necessarily  mean  nett 
income  and  receipts,  after  paying  the  current  expenses  incurred  to  earn  them.  We 
mean  this,  or  we  mean  to  speak  deceptively. 

In  a  contract  of  guarantee  like  the  present,  it  is  particularly  irrational  to  understand, 
by  the  terms  of  the  proviso,  gross  income  and  receipts;  for  the  gross  amount  may  be 
greater  than  the  interest,  and  yet  be  wholly  absorbed  by  the  expenses,  by  no  means  an 
uncommon  case  at  the  outset  of  new  companies,  and  especially  of  speculative  compa¬ 
nies.  I  mean  companies  that  look  mainly  to  the  future  for  their  profits.  In  such  a 
case,  the  interpretation  relieves  the  Commonwealth  from  its  guaranty,  and  yet  the 
lender  does  not  receive  his  interest.  Such  a  meaning  cannot  be  imputed  to  a  contract 
of  guarantee,  nor  especially  to  the  Legislature. 

The  second  section,  however,  it  is  objected,  is  too  strong  for  the  argument  in  favor 
of  nett  income,  deducting  the  expenses  of  earning  it.  This  meaning  is  supposed  to  be 
negatived  by  the  language  of  the  second  section,  which  calls  for  no  expenditures  except 
those  incurred  in  the  construction  of  the  road :  that  is  to  say,  in  making  the  road ;  and 
not  of  such  as  are  incurred  in  keeping  up  and  using  the  road. 

The  objection  admits  that  the  income  and  receipts  intended  by  the  first  section,  are 
not  gross  income  and  receipts,  but  that  expenditures  of  some  kind  are  to  be  considered, 
for  the  purpose  of  ascertaining  the  deficiency  which  the  State  is  to  pay,  and  this  the 
second  section  does  show  without  doubt.  This  is  of  course  some  gain  to  the  argument 
in  favor  of  nett  proceeds.  Both  sides  of  the  account  are  required  by  that  section,  to 
be  furnished  annually  to  the  Legislature,  showing  the  deficiency  of  the  receipts  to  meet 
the  interest.  The  deficiency  therefore  is  to  be  made  known  by  both  sides  ;  and  I  hold 
it  to  be  impossible  that  one  of  those  sides  is  to  present  the  receipts  and  income  from 
the  use  of  the  road,  and  the  other  the  expense  of  making  the  road. 

It  must  be  agreed  that  the  receipts  in  the  second  section,  are  the  same  in  kind  that 
are  referred  to  in  the  first.  It  would  be  extravagant  to  suppose  that  the  insufficiency 
of  one  kind  of  receipts  is  to  make  the  Commonwealth  liable,  and  the  deficiency  of 
another  kind  of  receipts  is  to  show  the  extent  of  her  liability.  One  and  the  same  kind 
of  receipts  must  be  intended  in  both  sections.  Now,  in  the  first  section,  the  kind  of 
receipts  and  income  intended,  is  so  expressed  as  to  be  free  from  all  doubt ;  they  are 
receipts  and  income  arising  from  the  use  of  the  road.  The  same  therefore  is  intended 
by  the  second  section. 

If  a  statement  of  the  receipts  arising  from  the  use  of  the  road,  is  what  the  company 
is  required  by  the  second  section  to  furnish  annually;  and  if  a  statement  of  expenditures 
is  also  required,  the  statement  of  both  showing  the  deficiency  of  the  said  receipts  to 
meet  the  interest,  of  what  nature  must  the  expenditures  be  to  show  this  deficiency  of 
the  receipts  ?  Surely  they  must  be  expenditures  made  and  consumed  in  earning  or 
producing  these  receipts.  An  account  of  the  expenditures,  in  originally  making  the 
road,  cannot  possibly  show  it.  These  two  accounts  are  not  correlatives.  They  have 
no  bearing  on  each  other,  nor  on  the  question  of  the  deficiency  of  the  receipts  to  meet 
the  interest.  The  deficiency  of  the  receipts,  on  the  contrary,  will  be  shown  as  well 
without  an  account  of  the  cost  of  making  the  road,  as  by  means  of  it.  The  plain  infer^ 
ence  then  from  this  fact  is,  that  the  objection  mistakes  the  meaning  of  the  word  con¬ 
struction,  as  the  Legislature  understood  and  used  it.  They  did  not  mean  lO  require  a 
statement  annually  of  the  expenditures  for  making  the  road,  but  meant  to  require  a 
statement  of  annual  expenditures  of  a  very  different  kind. 

Now,  while  I  agree  that  the  words  construction  of  the  road,  in  their  common  signi¬ 
fication,  mean  the  making  and  completion  of  the  road,  I  do  not  admit  that  this  is  their 
exclusive  meaning,  and  still  less  that  the  Legislature  used  them  in  that  sense  in  tiiis: 
act. 
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It  is  not  an  inadmissible  use  ol  tlu^  word  comlruclion^  when  applied  to  a  railroad 
that  has  once  l)een  completed  and  pm  in  operation,  to  inUmd  it  to  mean  the  keeping  it 
up  and  siistaininjr  it.  If  an  annual  ac(;ount  of  construction  is  re(pHred  in  the  case  of 
such  a  road,  it  can  have  no  other  meanin^r.  'J'he  work  of  annually  keeping  up  and 
sustaininir  the  road,  locomotives,  cars,  and  nlanagcment,  is  the  work  of  annual  construc¬ 
tion. 

The  context  shows  that  this,  and  this  only,  is  what  the  liCgislature  mean.  They 
require  an  annual  statement  of  expenditunis  to  compare  with  income  and  receipts;  and 
annual  expenditures,  to  keep  up  and  sustain  tlie  road,  will  alone  answer  for  the  com¬ 
parison.  They  require  it  to  show  whether  there  he  a  deliciency  in  the  receipts  to  meet 
the  interest.  'J'lie  deduction  of  these  annual  expenditures  from  tlie  receipts  will  show  it, 
and  nothing  else  will.  They  require  it  perhaps  furtlier,  for  the  reason,  that  when  the 
liegislaturc  pay  the  deficiency,  they  may  know  that  all  annual  or  current  expenses  are 
paid,  as  well  as  the  interest ;  and  thus  may  also  know  what  is  the  value  of  the  stock  in 
which  the  liCgislature  take  their  payment.  An  account  of  expenditures  in  making  the 
road,  will  show  none  of  these  things ;  but  a  statement  of  annual  receipts  and  expendi¬ 
tures,  in  the  ordinary  sense,  will  show  them  all. 

It  has  been  well  remarked,  in  the  opinion  to  which  I  have  referred  to,  that  the  act  of 
14th  April,  1835,  was  not  to  take  effect  until  one  year  after  the  road  should  he  com¬ 
pleted  and  in  full  operation.  At  this  time,  therefore,  and  before  the  act  was  to  take 
effect,  the  expense  of  making  the  road  Avas  ascertained  and  completed.  It  is  not  pos¬ 
sible  to  imagine  a  purpose  in  connection  with  the  guarantee  for  Avhich  a  statement  of 
these  expenditures  could  be  asked  at  all,  and  still  less  required  annually. 

Regarding  the  whole  scope  of  the  act  then,  and  taking  into  consideration  that  it  is  a 
contract  by  the  Legislature,  with  the  lenders  of  the  money,  the  language  of  which  is 
her  own  language,  and  that  it  deserves  a  fair  interpretation  to  protect  those  who  have 
lent  their  money,  in  reliance  upon  it,  I  have  no  doubt,  whatever,  that  if  a  statement 
of  the  income  and  receipts  of  the  company,  after  deducting  the  expenses  incurred  in 
keeping  up  the  road  and  carrying  on  the  transportation  of  merchandize,  shows  a  defi¬ 
ciency  of  the  receipts  to  meet  the  interest  on  the  loan  ;  and  if,  moreover,  there  has  been 
the  necessary  appropriation  by  the  Legislature,  the  Governor  is  bound  to  draw  his  war¬ 
rant  on  the  State  Treasurer  for  the  deficiency. 

(Signed,)  HORACE  BINNEY. 

September  27,  1843. 
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